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States widely acknowledge that irresponsible and poorly regulated transfers of conventional 
weaponry, munitions and equipment (“conventional arms”) assist in perpetrating serious 
violations of international human rights law, fuel armed conflict and violations of international 

humanitarian law, destabilize countries and regions and undermine socio-economic development 
efforts. This acknowledgement has led to an increased recognition of the need to directly link the global 
arms trade to states’ responsibilities under contemporary international law standards. In December 
2006 the United Nations General Assembly passed resolution 61/89 recognizing the growing support 
across all regions for concluding a legally binding instrument with ”common international standards 
for the import, export and transfer of conventional arms”.1 

The vote in favour of resolution 61/89 by 153 states is a strong indication that global political 
will now exists to regulate arms transfers through a comprehensive international treaty.2 Following  
the completion of a process to obtain states’ views on an Arms Trade Treaty (ATT),3 and the release of  
a report by the UN Secretary-General prepared with the assistance of a group of governmental  
experts,4 the General Assembly voted to take another important step toward creating an ATT, 
establishing an open-ended working group in 2009 to begin considering elements for inclusion in an 
eventual treaty.5 

One such element is international human rights law. Conventional arms often assist in the 
perpetration of serious violations of human rights such as torture, the excessive use of force by security 
forces, extrajudicial executions, forced evictions and disappearances. If an ATT is to be an effective 
legal instrument in regulating the international arms trade, the inclusion of this body of law within an 
ATT is key as it defines a significant part of the normative responsibilities of states with regard to the 
transfer of conventional arms. 

This paper will focus on the relationship between international human rights law and state 
authorization of conventional arms transfers and describe a workable human rights standard for arms 
transfers that could be included in an ATT. 

Conceptual framework of an ATT

The main objective of an ATT is to create a comprehensive and legally binding international mechanism 
for ensuring a more responsible legal trade in conventional arms, while ensuring that states’ abilities 
to lawfully sell, acquire and possess arms is not undermined. As many UN, multilateral and regional 
documents recognize, the primary responsibility for establishing and implementing systems to control 
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international sales and transfers of conventional arms rests with states.6 It follows then that the most 
effective means for controlling the trade in conventional arms is through robust national systems of 
export, import and transfer. An ATT would establish the standards and procedures that states parties 
must have in place in their national legal systems for licensing or authorizing international transfers 
of conventional arms.7 That is, states parties would be obliged to effectively license, monitor, and 
prevent arms transfers according to national laws, mechanisms and procedures that conform with 
the international law standards set out in the ATT.8 While the competence to authorize or refuse a 
request to transfer arms remains with the national authorities of each state, an ATT would ensure that 
all national authorization decisions are made using the same international standards.

At a minimum, an ATT should ensure that states have fully recognized and implemented the 
international norms and commitments of relevance to arms transfers that they have already assumed 
under, inter alia, the UN Charter, the Geneva Conventions of 1949, the two international covenants 
on human rights,9 principles of customary law such as the prohibition on the threat or use of force 
in international relations, and emerging norms for arms transfers.10 Many states already have their 
own laws, regulations and procedures governing arms transfers which would meet these international 
standards. Those that do not would be required to implement such measures to meet their obligations 
under the treaty. 

A large number of states have in fact signed regional, subregional or multilateral agreements 
and guidelines with controls on international arms transfers, in addition to existing national controls 
and international obligations.11 However, the content of each agreement differs, and states have not 
been consistent in their interpretation or application of the agreements. A multilateral ATT of universal 
application would remove the variable standards and gaps created by this patchwork of national and 
international measures. It would bring together and standardize the criteria that states are obliged 
to take into account when deciding whether to authorize arms transfers. One criterion is whether 
authorizing a transfer would result in a state breaching its international human rights obligations.

The legal basis for a human rights standard in an ATT 

International human rights obligations have been described as the “only political-moral idea that has 
received universal acceptance”.12 Indeed, the corpus of human rights law developed over the last 
fifty years has achieved a level of recognition and acceptance unmatched in many other areas of 
international law. Since the signing of the UN Charter in 1945 over one hundred international treaties 
concerning the protection of human rights have been concluded, including a core of nine universal 
human rights treaties. Through the Charter, the Universal Declaration of Human Rights, the 1993 
Vienna Declaration and Programme of Action and the numerous other human rights instruments, all 
192 UN Member States have accepted the application of human rights law to state activities. State 
activities include the authorization of arms transfers. 

The application of human rights law to transfers of conventional 
arms is widely accepted. The majority of existing regional and 
multilateral arms transfer controls agreements and guidelines 
contain human rights standards.13 At least 72 of the 101 submissions 

by states responding to the request by the UN Secretary-General for their views on an ATT referred 
to the centrality of human rights considerations in a future treaty.14 Statements by members of the 
Security Council and the General Assembly also support including human rights considerations in the 
licensing of arms transfers.15 

The application of human rights 
law to transfers of conventional arms 
is widely accepted. 
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Application of human rights law to arms transfers 

When states are involved in arms transfers, there are several ways in which their obligations under 
international human rights law apply. When acting as an importer, exporter, or transit state for arms 
transfers, states are bound by their obligation to realize and promote human rights under the UN 
Charter and bound to comply with their obligations under customary international law and the 
international human rights treaties to which they are party. Under principles of general international 
law, a state is responsible for breaches of these obligations by any of its organs, including members 
of state security forces, the army and the police,16 and any other person or entity whose actions 
are attributable to the state,17 and for aiding and assisting the breach of human rights obligations by 
another state.18 

A state which is importing conventional arms must act with reasonable due diligence to ensure 
that those arms will not be used to violate its human rights obligations domestically.19 Various statements 
by UN human rights bodies have addressed the content of the due diligence standard. For example, 
the Human Rights Committee has stated that states are obliged to protect individuals, not just against 
violations by state agents but also against acts committed by private actors or entities that would impair 
the enjoyment of rights under the Civil and Political Covenant.20 Regarding extrajudicial, summary or 
arbitrary executions, the UN Special Rapporteur has said that “States have a legal duty to exercise ‘due 
diligence’ in protecting the lives of individuals from attacks by criminals, including terrorists, armed 
robbers, looters and drug dealers.”21 

A state exporting arms—or authorizing their transfer—to a state where the arms are used for 
serious human rights violations could be in violation of its international obligations in one or more of 
the ways outlined below.

Breach of obligations under the United Nations Charter

First, the exporter state will breach its obligations under the UN Charter where it fails to authorize 
transfers of arms in accordance with the principles and purposes of the Charter. One of the main 
purposes of the Charter is to set out the means by which states fulfil their obligation under the 
Charter to ensure international peace and security. While the Charter neither expressly prohibits nor 
permits the use or transfer of any particular weapon, it does contain a number of principles which are 
relevant to whether or not a state should authorize a transfer of conventional arms. These include the 
prohibition on the threat or use of force in international relations22 and the promotion of human rights 
as a key aspect of maintaining international peace and security. For example, Article 55 states that the 
United Nations will promote universal respect for and observance of human rights and in Article 56 
UN Member States pledge to take joint and separate action in promoting these rights. The UN Charter 
reflects a positive obligation on all states, including those who export or transfer conventional arms, 
to cooperate in the protection and fulfilment of human rights within and beyond their borders. States 
that transfer weapons and provide military assistance resulting in breaches of these Charter principles 
violate their international law obligations.23 

Breaches attributable to exporting state for human rights violations in another state 

States that intentionally transfer conventional arms to another state or to non-state actors for the 
purpose of carrying out serious human rights violations (that violate customary norms or treaty 
obligations) will be responsible for those breaches under the law of state responsibility, where the 
human rights violation is directly attributable to the exporting state. This would be the case if the state 
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had effective control of or directed the use of the arms in the act or acts which breach human rights.24 
The circumstances where this would arise, however, would be exceptionally rare.

Exporting state may aid and assist the importing state in human rights violations

States that transfer conventional arms to another state with the knowledge that the arms are to be 
used by the importing state for the commission of serious human rights violations are responsible 
under the law of state responsibility for aiding or assisting in that breach by the importing state. The 
exporting state’s responsibility is based on its participation in the recipient state’s wrongful act under 
international law. Article 16 of the Articles on the Responsibility of States for Internationally Wrongful 
Acts states: 

A State which aids or assists another State in the commission of an internationally wrongful 
act by the latter is internationally responsible for doing so if: 
(a) That State does so with knowledge of the circumstances of the internationally wrongful 
act; and 
(b) The act would be internationally wrongful if committed by that State.25 

Aiding and assisting in serious violations of human rights does not require that a state intends to enable 
the state to which it has authorized the transfer of arms to commit serious violations of human rights. 
It only needs to have knowledge of the possible intended use of the arms in serious human rights 
violations by the receiving state. This is confirmed in the International Law Commission’s commentary 
on the Articles on State Responsibility, which states:

[A] State may incur responsibility if it … provides material aid to a State that uses the aid 
to commit human rights violations. In this respect, the United Nations General Assembly 
has called on Member States in a number of cases to refrain from supplying arms and other 
military assistance to countries found to be committing serious human rights violations.300

300 Report of the Economic and Social Council, Report of the Third Committee of the General Assembly, draft 
resolution XVII, 14 December 1982, A/37/745, p. 50. 26 

The Articles on State Responsibility, together with the UN Charter, human rights treaties and 
customary norms provide a legal framework for delineating the obligations on states to prevent the 
transfer of conventional arms where they will be used for serious violations of human rights and these 
should form the basis for the creation of a human rights standard within an ATT.

A proposed human rights standard 

While the relationship between international human rights law and arms transfers is clear, one practical 
difficulty is setting a workable human rights standard for states to apply when considering transfers. 
One of the main shortcomings of the existing regional, subregional and multilateral agreements and 
guidelines on transfers of conventional arms is the lack of specificity and clarity in the language of the 
criteria that states should consider when authorizing a transfer.27 This has resulted in varying degrees 
of application of the provisions of these documents. If an ATT is to be an effective global instrument 
in creating a more responsible trade in conventional arms, its provisions will need to do better: it 
needs to contain clearly worded and sufficiently particular provisions which states can translate into 
domestic legislation that can be practically applied by national licensing authorities. 

One suggested human rights standard would require states to assess whether there is a substantial 
risk that the specific transfer of arms under review will be used to facilitate serious violations of 
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international human rights law. Where such a risk exists, states shall ensure that the proposed transfer 
is prohibited until that risk is removed. This standard would incorporate the ”due diligence” standard 
in human rights law, which requires that states engage in an effective inquiry in order to make a 
reasoned determination as to whether the proposed transfer carries substantial risk of facilitating 
serious violations. 

What this would require in practice is that the national licensing authority look at the specific 
transfer in question and in particular at its end use and its end-user in the proposed recipient state.28 
All states have legitimate military, security and policing needs, and not all organs of the state as an end-
user of a transfer of conventional arms pose the same levels of risk of perpetrating serious violations 
of human rights. Therefore the question requiring effective enquiry by the national licensing authority 
is whether there have been previous serious violations of human rights by the specified end-user and 
whether there is a substantial risk that further such violations are likely to be facilitated by the transfer 
of the conventional arms that are the subject of the transfer application.

On the continuum of risk, “substantial” risk represents a 
suitable level. A threshold of ”clear” risk would set the standard 
of due diligence too high, doing little to control arms transfers 
used for human rights violations, whereas simply using “risk” 
would potentially make every proposed transfer a cause for 
concern. A standard of ”serious violations” acknowledges that, while all human rights breaches are 
unacceptable, only those which are of greatest concern to the international community should engage 
the responsibility of the exporting state: that is, where a receiving state is engaged in persistent or 
pervasive violations of fundamental rights through the use of conventional arms. 

The foundations for the standard containing the two qualifiers of “substantial risk” and “serious 
violation” lie in existing international human rights law practice. This also gives specific examples of 
applying the qualifiers which can be used as guidelines for those applying the ATT provision.

“Serious violations”

A review of the application of international human rights law shows that describing a violation of 
human rights as “serious” is generally assessed by the nature of the right violated and the scale  
or pervasiveness of the violation. Actions which violate the right to life are viewed as being  
among the most serious, given its status as a peremptory and non-derogable customary norm. 
Obviously, conventional arms are regularly used in the commission of breaches of this right, and 
such violations may be part of the commission of crimes against humanity, mass killings, torture and 
extrajudicial killings. 

In their reviews of states’ human rights reports, the UN human rights bodies have determined 
that certain actions constitute serious violations of human rights. For example, murder, rape, forced 
displacement and attacks against civilian populations,29 the excessive use of force and ill-treatment by 
military and security forces,30 disappearances, torture and murder of women as gender-based crimes,31 
targeting of minority communities with acts of extreme violence (including torture and extrajudicial 
killings),32 forcible recruitment of children and torture and ill-treatment of child conscripts.33 

As to the scale or pervasiveness of breach required to give rise to a “serious violation”, human 
rights law has looked at conduct that involves a pattern of violations of a right, persistent violations  
or a single event which affects a large number of people. Examples where UN human rights 
bodies have described circumstances as serious in part because of the scale and the pervasiveness 
of the violation include widespread torture in local government prisons,34 torture committed in a  
widespread and habitual manner by security forces and agencies,35 widespread ill-treatment by law 

The foundations for the standard 
containing the two qualifiers of “substantial 
risk” and “serious violation” lie in existing 
international human rights law practice.
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enforcement personnel,36 widespread use of excessive force by law enforcement officials,37 and 
widespread forced evictions.38 

“Substantial risk” 

Where states are obliged to assess the likelihood or risk of breach by another state, for example the risk 
that an individual will be tortured by the state to which they are expelled or returned, contemporary 
human rights law sets a standard of “substantial risk” as the level of unacceptable risk. The Convention 
against Torture (CAT) requires states parties to determine whether there are “substantial grounds” to 
suspect a risk of torture if an individual is expelled or returned to another state and, if so, the state 
party cannot send the individual to that state.39 This imposes an obligation on states to carry out a 
“meaningful assessment” of any claim that the individual may be tortured and requires the state to 
consider, among other things, the human rights practices of the potential receiving state.40 This is a 
helpful model for the ATT: a state should not be able to send conventional arms to a state where there 
is a substantial risk that those arms will be used to carry out serious violations of human rights, and 
states must conduct a meaningful assessment of that risk—in other words, they must act with all due 
diligence when assessing whether arms transfer applications meet the human rights criterion. 

The Committee against Torture interpreted the concept of “substantial grounds” in a Comment 
issued in 1997: 

Bearing in mind that the State party and the Committee are obliged to assess whether there 
are substantial grounds for believing that the author would be in danger of being subjected 
to torture … the risk of torture must be assessed on grounds that go beyond mere theory or 
suspicion. However the risk does not have to meet the test of being highly probable.41 

The standard of risk can work in the same way in an ATT: risk must be beyond suspicion, but it need 
not be as high as “highly probable” to meet the due diligence standard. 

Although assessment is never fool-proof, the combination of a clear standard of risk, the availability 
of interpretations of states’ obligations in reports by the CAT Committee and other commentary provide 
states with the guidance needed to arrive at a decision. The standard is not perfect identification of 
risk. Case law demonstrates that the process of assessment is as important as the outcome, meaning 
that states must first engage in a meaningful process of assessment, and in doing so they must look 
at relevant and reliable evidence prior to making a decision on how to act. This framework is readily 
transferable to a situation of arms transfer, where the state needs to make a sound risk assessment 
related to the proposed transfer before deciding whether a transfer authorization can be given.

Article 3 of the European Convention for the Protection of Human Rights and Fundamental 
Freedoms (ECHR) contains similar provisions to the CAT.42 ECHR jurisprudence has also established 
a requirement that states carry out an assessment of “real risk” when determining whether there 
are “substantial grounds”43 to conclude that a person would face torture or inhuman or degrading 
treatment if deported, and it sets out indicators for risk that could equally be applied under an ATT. 
For example, the European Court of Human Rights has stated that an assessment of risk must be based 
on facts known at the time the assessment takes place,44 the assessment must be based on relevant 
evidence,45 and that current conditions within a state are decisive.46 The court also requires that the 
risk be “real”.47 There is no precise definition in the ECHR’s case law of what constitutes “real” risk, but 
the court has held that, while “mere possibility” is not enough,48 certainty is not required.49
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Conclusion

States already have obligations under current international law to look closely at other states’ human 
rights practices and to assess the risk of breach before deciding what action to take, and these 
procedures work, as demonstrated by the CAT and the ECHR. Incorporating and applying a human 
rights standard in an ATT would operate in a similar way, requiring all arms transfer authorizations to 
be assessed on a case-by-case basis. States would be required to assess the types of conventional arms 
in question, the stated end use, and the stated end-user to make a determination as to whether there 
is a substantial risk of serious violations of human rights by the specific end-user and whether such 
violations are likely to be facilitated by the transfer of the conventional arms under review. Existing law 
and practice show that this is a workable standard that can be applied by national authorities charged 
with assessing authorization applications. 
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